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I. INTRODUCTION

A. Indian reserved water rights have been quantified until recently almost exclusively by
adjudication

1. Increasing demand for scarce water
suppplies by non-Indians has led some to
conclude that vested but unguantified
Indian reserved rights will adversely
affect growth in the non-Indian economy.
Assumed in that conclusion is that
competition for water necessarily is a
"zero sum" conflict: that is, for every
acre foot of water adjudicated to the use
of an Indian tribe there is a corresponding loss to non-Indian water users.
This assumption appears to underlie the
decisions in the following cases:

a.

Arizona v. California,

U.S.

103 S.Ct. 1382, 75 L.Ed.2d 318
(1983),

b.

Nevada v. United States,

U.S.

, 103 S.Ct. 2906, 77 L.Ed.2d 509
(1983)

C.

In Re: The General Adjudication of
All Rights to Use Water in the Big
Horn River System and All Other
Sources, state of Wyoming, Civil No.
4993 (Dist. Ct. 5th Jud. Dist. Wyo.
May 10, 1983)

2. In many situations improved water
management can result in a water supply
that is sufficient to meet present and
future Indian and non-Indian needs.
Conservation measures including revised
water pricing, installation of water
meters, construction of lined or enclosed
conveyance facilities, and otherwise
improved irrigation efficiencies all are
likely to increase the supply of water
available for beneficial use. Few of
those techniques or major projects, such
as water storage and water importation
facilities, can be required conveniently
or legally in the context of an
adjudication.
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3. Continued pursuit of adjudications as a
means of quantifying reserved water rights
generally is disadvantageous perhaps more
for non-Indian water users than for
Indians.

a. The elements of the reserved rights
doctrine provide formidable
protection to Indian claimants.

i.

The reserved right vests with
a priority date no later than
the creation of the reservation; it cannot be lost by
nonuse. Winters v. United
States; Arizona v. California,
373 U.S. 546, 600 (1963);
Cappaert v. United States, 426
U.S. 128, 138 (1976).

The reserved right may not be
limited by resort to competing
equities in existing uses.
Winters v. United States,
supra;

Arizona v. California,

supra; Cappaert, supra.
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iii

The reserved right is created
by federal law; it does not
depend on state law or
procedures for its existence.
Cappaert, supra at 145;
Arizona v. San Carlos Apache
Tribe of Arizona,

U.S.

, 103 S.Ct. 3201, 77
L.Ed.2d 837 (1983).

b. Reserved rights may be quantified
judicially only in the context of a
general adjudication in which all
claimants to water are joined. 43
U.S.C. §666 (McCarran Amendment).
Colorado River Water Conservation
District v. United States, 424 U.S.
800 (1976); Arizona v. San Carlos
Apache Tribe of Arizona, supra.

Under such circumstances the interest
of state officials in quantifying
reserved rights is likely to be
tempered by the political and
financial costs of involving the
non-Indian water using community in
an adjudication. E.g. In Re the
-5-

General Adiudication of All Rights to
Use Water and Water Rights on the
Missouri River System, State of South
Dakota, Civ. No. 80-100 (Cir. Ct. 6th
Jud. Cir. Oct. 5, 1983) (order
granting South Dakota's motion to
dismiss, without prejudice).

II. CURRENT POLICY ON NEGOTIATION

A. Federal

1. On July 14, 1982, former Secretary James
G. Watt announced the formation in the
Department of the Interior of a Water
Policy Advisory Group in order to pursue
negotiated settlements of Indian reserved
water rights. The Policy Advisory Group
is chaired by the Solicitor and includes
all assistant secretaries and bureau
directors whose programs are affected by
Indian reserved water rights. The Policy
Advisory Group is intended to assure
timely and informed involvement by policy
officials in the negotiation process.
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2. See also Veto of H.R. 5118, Message from
the President of the United States, H.R.
Doc. No. 97-191, 97th Cong., 2d Sess. June
2, 1982. Attachment A. As the reason for
his veto of the "Southern Arizona Water
Rights Settlement Act of 1982," President
Reagan cited the absence of the United
States from the negotiations and the lack
of any provision for sharing the
substantial cost of the settlement. In
subsequent negotiations those defects were
cured and the settlement was enacted as
P.L. 97-293 Title III, Act of October 12,
1982.

B. State

1. Most states have approached negotiations
informally as cases arise. Two Arizona
settlements are examples:
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a.

P.L. 95-328 (Ak-Chin) Attachment B.

b.

P.L. 97-293 (Papago) Attachment C.

2. Montana has enacted a procedure for
negotiating reserved water rights. A
Reserved Water Rights Compact Commission
was created by Mont. Code Ann. S2-15-212
(1983). Negotiating procedures are set
forth in Mont. Code Ann. S85-2-701 through
704 (1983).

C. Tribal

Indian tribes have acted individually and in
concert with other tribes and non-Indians to
pursue negotiations.

1.

"Joint Resolution, Water Issues," InterTribal Council of Nevada, the Tribes of
Utah, the Navajo Tribe, Resolution No.
84-03, March 15, 1983. Attachment D.

2.

Letter from Ralph F. Cox to Hon. William
P. Clark (March 27, 1984) (discussing
meeting on negotiations with Secretary
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Clark and representatives of the Western
Governors Association, Western Regional
Council, National Congress of American
Indians, council on Energy Resources
Tribes and the Native American Rights
Fund). Attachment E.

III. DECIDING TO NEGOTIATE

A. Motive

Reasons for undertaking to negotiate a
settlement of reserved water rights are
numerous. They can shape the course of
negotiations even before the parties begin to
talk. Some examples follow:

1.

Quantify and limit Indian reserved rights

2.

Modernize and complete state water rights
records of all water users
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3.

Promote water project development

4.

Distract from litigation preparation

5.

Avoid litigation in state or federal forum

B. The context of the decision to negotiate can
reveal much about the motivation for doing so

I. Status of water rights adjudication in an
affected basin

a. The absence of impending litigation
ordinarily might be considered a
disincentive to investing the time
and resources required to accomplish
a negotiated quantification. This
factor is particularly significant to
the federal government when it is
understood that the resources
allocated by the government to
negotiations westwide are limited and
generally are required to be used
first in situations where litigation
is pending and conflicts cannot be
forestalled.
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In the alternative, parties might
conclude that the benefits of
negotiating where no rights or
interests are immediately at risk
could produce an amicable and
constructive settlement. The State
of Oregon and the Confederated Tribes
of the Warm Springs Reservation, and
the State of North Dakota and the
Three Affiliated Tribes of the Fort
Berthold Reservation have begun to
discuss negotiations in this context.

b.

Parties may perceive that an impending adjudication could result in
serious disruption in existing
patterns of water use and resort to
negotiation instead. This was the
context in which the Ak-Chin settlement was enacted. That settlement is
discussed briefly at section VI,
infra.

c.

While an adjudication is pending,
parties may learn more clearly the
relative strength or weakness of

their legal positions, and some,
particularly governmental entities
may find the political costs of
litigation unattractive, and elect to
negotiate. The Papago settlement in
Arizona was not enacted until seven
years after litigation began. See
section VI, infra.

d. Even when an adjudication has been
completed, negotiation may be
advantageous.

i.

After the issuance of findings
of fact conclusions of law and
a decree in an adjudication,
one might expect the winners
and losers to be clearly
identified and, further, that
the winners would have no
incentive to negotiate with
the losers. However, the
complexity of an adjudication
and the fact that appeals of
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evoling legal issues lie ahead
may counsel against the
parties remaining intransigent. For example after a
trial that cost the parties
well over $10 million, the
State of Wyoming and the
Shoshone and Arapaho Tribes of
the Wind River Reservation
have undertaken to negotiate a
settlement. See section VI,
infra.

Decisions of the United States
Supreme Court in water rights
cases generally have not been
dispositive of all issues
affecting water use and water
rights. The Supreme Court's
1983 decision in Arizona v.
California, supra, is
perceived by many as foreclosing additional claims to
water from the Colorado River
on behalf of several Indian
tribes. Yet the court
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specifically left intact
certain claims to water for
lands subject only to further
proceedings to determine
whether the lands in question
did in fact lie within the
affected reservations.

Similarly, the recent decision
in Nevada v. United States,
U.S.

(103 S. Ct. 2906, 77

Law Ed 2nd 509 (1983)), did not
dispose of numerous pending
judicial and administrative
issues regarding water use in
the Truckee and Carson River
systems in Nevada.
2. The nature and extent of the water supply
available to the parties is, of course, a
principal consideration in negotiations.

a. Surplus, e.g., some portions of the
Missouri River Basin
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b. Fully appropriated, e.g. certain
drainages in New Mexico

i. Surplus if management

in

water

use is improved, e.g. Lower
Colorado River.

IV. NEGOTIATING PROCESS

A. Establish that there is an initiative to
negotiate.

1. Federal, State, or Tribal governmental
authority:

a.

Establishes procedures and actively
solicits negotiation

b.

Reacts to initiative for settlement
by water users.

B. Identify negotiators. Since water rights
generally are vested in the individual user,
state officials do not have the authority to
make agreements that encumber existing water
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rights. At the same time it may not be
feasible or necessary to have all interests at
the negotiating table.

1.

Identify parties who are indispensable to
the negotiating process both legally and
politically.

2.

Potential Parties

a. Federal

i.

Department of the Interior
(Bureau of Indian Affairs,
Bureau of Reclamation, Fish
and Wildlife Service, Bureau
of Land Management, Office of
Policy, Budget and Administration)

ii.

Department of Agriculture
(Forest Service)

iii.

Army Corps of Engineers,
(responsible for construction,
flood control and navigation)
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iv.

Department of Energy
(hydropower)

v.

Office of Management and Budget

b. State

i.

Governor and Attorney General
(in some cases not of the same
political party or separately
elected)

ii.

State Engineer

iii.

Natural Resources Director

iv.

Private irrigation interests

v.

Municipal and Industrial water
users

vi.

Individual water users
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c. Indian Tribes

i.

Tribe

ii.

Allottees (Indians owning
individual trust allotments)

iii.

Indian fee landowners

iv.

Non-Indian successors to
allotments who claim reserved
water rights

d. National constituencies

i.

Environmental groups

ii.

Pro and anti Indian groups

3. Negotiating authority of representatives
must be established. Positions taken in
negotiations have to be cleared and
approved as negotiations proceed. Failure
of negotiators to keep principals informed
and committed can defeat negotiations.
E.g. State representatives in Fort Peck
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negotiations in Montana were directed by
their principles to withdraw commitments
made in negotiations. Efforts are now
underway to reestablish a negotiating
framework.

4. Adopt an agenda and set goals

a. Establish negotiating principles, for
example:

i.

Provide for protection of all
existing Indian and non-Indian
water uses

ii.

Outline elements of cost
sharing

iii.

Recent settlements have
provided for their enforcement
through damages remedies (P.L.
95-328, Ak-Chin; P.L. 97-293,
Papago). Identify who bears
the risk and how it will be
shared.
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b.

Set timetables for negotiating that
account for legislative calendars and
the willingness of courts to suspend
adjudication deadlines so that
negotiations can proceed.

c.

Decide on the form of the settlement:

i.

Consent decrees

State legislative confirmation

iii. Congressional confirmation.
This is of particular
importance where rights are
being waived or limited, or
provisions for conveying
reserved water rights have
been proposed because
congressional approval for
such provisions appears to be
required by the Indian NonIntercourse Act, 25 U.S.C.
S177. In addition,
congressional authority will
be required to secure any
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appropriations or other
Federal resources required to
implement the settlement.

V. IMPLEMENTING SETTLEMENTS

Once a settlement is adopted, its success will be
measured by the benefits it actually produces for
the parties. Those benefits will be realized only
if the settlement is well-founded in the first
place.

A.

Appropriations committees as well as budget
officials in the executive branch of the
Federal Government have to remain convinced of
the feasibility of the settlement.

B.

Environmental clearances have to be secured in
a timely manner where new development is
contemplated.

C.

State, Federal and Tribal officials need to
cooperate in the governmental aspects of water
rights administration in the context of
settlement provisions.
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VI. SYNOPSES OF SELECTED CASE HISTORIES

Set forth below is a brief discussion of five cases
in which Indian tribes undertook to negotiate for
recognition, protection, and development of their
reserved water rights. They reveal how diligently
the settlement process must be pursued by all
parties if any real benefit is to accrue from it.

A. Ute Indian Tribe of the Unitah and Ouray Indian
Reservation, Utah. On September 20, 1965, the
Ute Indian Tribe entered into what has become
know as the Ute Deferral Agreement. Attachment F. In that agreement the Ute Indians
agreed with the Bureau of Reclamation, the
Bureau of Indian Affairs and the Central Utah
Water Conservancy District that the Indians
would agree to defer development of 15,242
acres of land in order to facilitate the
development of the Central Utah Project. In
consideration for that deferral the Indians
anticipated receiving a number of benefits
including fish, wildlife and recreation
facilities, and construction of water supply
and irrigation facilities to replace water that
would be diverted away from the Indians' lands
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to serve other non-Indian beneficiaries of the
Central Utah Project. The agreement also was
intended to quantify the Indians' reserved
water rights. The state of Utah has ratified
the provisions of the deferral agreement,
including the quantification of the tribe's
water rights, through state legislation enacted
in 1980. Utah Code Ann. §73-21-1 (1980).
Neither the tribe nor the United States
Congress has enacted legislation approving the
deferral agreement.

In the years since the deferral agreement was
executed the costs of implementing the Central
Utah Project have increased dramatically and
the feasibility of some of its components,
including those that were intended to serve the
Indian lands has been called into question. At
the same time portions of the CUP that are
designed to serve non-Indian water users have
been constructed or are under construction.

The Indians now question the underlying legal
authority for the deferral agreement and no
longer are as confident that they will receive
any of the benefits that were intended for them
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in the deferral agreement. Nonetheless, the
tribe is determined to proceed to implement the
spirit of the agreement provided that the
Department of the Interior and the non-Indian
water using community in the State of Utah will
provide assurances that the Indians will
receive the benefit of their bargain. The
tribe is now working with officials in the
Department to employ the Water Policy Advisory
Group to assist in the negotiation of a fair
settlement of the issues raised by the deferral
agreement and its implementation to date.

B. Ak-Chin Indian Community, Arizona

The Act of July 28, 1978 (P.L. 95-328) provides
for the settlement of the Ak-Chin Indian
Community's claims to water in central Arizona.
In the settlement Congress directs the
Secretary to provide a water supply to meet the
emergency needs of the Indians by constructing
a well field and water delivery system on
federal lands near the Ak-Chin reservation.
The act also requires the Secretary to provide,
as soon as possible, but no later than 2003, a
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permanent annual water supply of 85,000 acre
feet of water suitable for irrigation on the
reservation.

In exchange for the development and delivery of
the emergency and permanent water supplies to
the Ak-Chin reservation, the Indian community
agrees to waive any claims to water or damages
to their water rights against the United
States, the State of Arizona and any water
users in the state. The sole remedy available
to the Ak-Chin Indian Community under the 1978
Act to enforce delivery of the water provided
for in the settlement is a damages claim
against the United States. Damages are to be
measured by the replacement cost of any water
not delivered by the United States.

The state and non-Indian water users in central
Arizona are not subject to liability if water
is not delivered as required by the act. The
act makes no provision for cost sharing; the
United States is responsible entirely for the
implementation of the settlement.
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At the time Congress was deliberating whether
to enact the Ak-Chin settlement, the Department
of the Interior informed the appropriate
committees of its concern that water sources
had not been identified to meet the proposed
water delivery obligations to Ak-Chin and that
the cost associated with acquisition and
delivery of such a supply would be substantial.
As the initial water delivery deadline, January
1984, approached, the Department and the
Indians negotiated an agreement-in-principal
(Attachment G) which was designed to adjust the
delivery schedule and provide compensation to
the Community in anticipation of the inability
of the United States to meet the statutory
water delivery deadlines. Implementation of
the agreement-in-principle will require
cooperation by the Ak-Chin Indian Community,
state officials, the Arizona congressional
delegation, and non-Indian water users in
Arizona.
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C. Papaqo Tribe, Arizona

The Act of October 12, 1982 (P.L. 97-293 Title
III) provided for settlement of claims to water
for the San Xavier District of the Papago
Reservation in the vicinity of Tucson, Arizona
and certain other claims to water for portions
of the Sells Papago Reservation in southern
Arizona. Settlement came seven years after the
United States and the Papago Tribe filed suit
against the City of Tucson, the State of
Arizona, and major agricultural and industrial
water users to quantify reserved water rights
claims in the declining aquifers of the upper
Santa Cruz River Basin.

The settlement was initially vetoed by
President Reagan because the Federal Government
had not participated in the settlement
negotiations and the entire cost of the
settlement was made an obligation of the United
States. In subsequent negotiations with
federal officials a cost sharing provision was
negotiated with the state and the principal
non-Indian water users. The settlement is
similar to the one for Ak-Chin in that it
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requires that a water supply be acquired and
delivered to the Indians by a date certain in
exchange for a waiver and relinquishment of all
of the claims by the Papagos to water for the
affected reservation lands. Failure to deliver
water will result in liability by the United
States for damages measured by the replacement
cost of water not delivered. Completion of
Central Arizona Project delivery facilities to
the San Xavier Papago Reservation is integral
to successful implementation of the settlement.
As required by the settlement, implementing
agreements among various parties have been
executed and cost sharing contributions have
been either made or pledged by the parties.

D. Assiniboine and Sioux Tribes of the Fort Peck
Reservation, Montana. Pursuant to the Montana
Water Use Act the Fort Peck Tribes, the United
States and the State of Montana undertook to
negotiate a quantification of the Tribes'
reserved water rights in lieu of an adjudication. The State was motivated by concern that
many non-Indian water users risked being
displaced in an adjudication by senior reserved
water rights claims on behalf of the Indians.
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The Indians saw an opportunity to obtain
benefits regarding water use and administration
that were not as readily achievable in the
context of an adjudication.

Essential provisions in the Compact negotiations that occurred over several months in 1982
and 1983 included the protection of all
existing uses of water by Indians and nonIndians, water marketing authority in the Fort
Peck Tribes, quantification of a reserved right
for the Tribes out of the Missouri River which
forms the southern boundary of the Fort Peck
Reservation, and a plan for shared administrative authority over water use on the reservation.

All of the negotiators were presumed to have
the authority to act on behalf of respective
executives of the state, federal and tribal
governments. A compact acceptable to those
entities was to be submitted for ratification
by the tribal council, state legislature, and
the United States Congress. In the spring of
1983, the negotiators for the State of Montana
informed the Tribes and the United States that
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State officials would not support agreements
that had been reached among the negotiators.
Because all negotiators had adopted a procedure
for clearing agreements on each issue as it
arose, this news meant that introduction of the
compact for approval by the state legislature
could not occur before its adjournment until
the 1985 session. Negotiations then broke off,
though recently the State has contacted the
Fort Peck Tribes to request that negotiations
resume.

E. Shoshone and Arapaho Tribes of the Wind River
Reservation, Wyoming. In 1977 the State of
Wyoming enacted legislation that was intended
to permit the adjudication of the reserved
water rights of the Wind River Reservation and
other federal reserved rights in Wyoming, and
to provide for improved administration of water
rights arising under state law. Wyo. Stat.
S1-37-106. Litigation pursuant to that act has
almost exclusively been addressed to the nature
and extent of the reserved water rights of the
Wind River Reservation.
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The State adopted a litigation strategy that
had as a premise that there are no federal
reserved water rights in Wyoming. That
strategy resulted in an extremely costly and
protracted adjudication that is as yet
incomplete at the trial level.

A Special Master appointed to hear the case
issued a report on December 15, 1982.
Thereafter on May 10, 1983, following a hearing
on exceptions to the Master's Report, the
District Court issued a decision and decree.
Motions for reconsideration were timely filed,
heard, and are awaiting disposition.

The State and the Tribes have agreed to attempt
to negotiate a settlement while the state
district court still has jurisdiction so that
further litigation in the Wyoming Supreme Court
may be forestalled. Neither party has won a
clear victory in the decision of the district
court to date. The State and the Tribes have
set a deadline of November 1984 to decide
whether negotiations are productive.
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A.

Veto of H.R. 5118 (Papago).

B.

P.L. 95-328 (Ak-Chin Settlement)

C.

P.L. 97-293 Title III (Southern Arizona Water Rights
Settlement Act of 1982 (Papago))

D.

Inter-Tribal Council of Arizona

E.

Western Regional Council

F.

Ute Deferral Agreement

G.

Agreement-in-Principle (Ak-Chin)
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Home Document No. 97-191

97th Goners 9d Session

VETO OF ER. 5118

MESSAGE
TEE PRE8IDENT OF THE UNITED STATES
TRANSMPITDM
HIS VETO MESSAGE ON ER. 5118, THE PROPOSED "SOUTHERN
ARIZONA WATER RIGHTS SETTLEMENT ACT OF 1982"

Jrn 2. 196.—Measane and accompanying papers
•
ordered to be printed

te-00 0

D.S. GOTERNMENT PR1NTD:G OFTICE
WASHLNOTON :1982

To the House of Representatives:

I return herewith. -without my approval, ER. 5118, the proposed
• "Southern Arizona Water Rights Settlement Act of 1982." I take this
action with sincere disappointment. I am well aware of the hard work
of the Arizona Congreional leaders that went into the development
and passage of this kgislation. I also understand their desire to resolve
the litigation that has hung over the bead of the City of Tucson and
the many private parties involved for the past seven years.
I strongly believe that the most appropriate means of resolving
Indian water rights disputes is through negotiated settlement and legislation if it is needed to implement an y such settlement. However,
5116 is a negotiated settlement with a serious flaw. The United
States Government w never a party to the negotiations that led to the
development of this proposal. This settlement was negotiated among
the Tribe, the CitY of Tucson, the State of Arizona, the affected commercial interests and other defendants with assistance from the Arizona Congressional delegation. The result of this negotiation was that
the United States Government. which was absent from the negotiation
table, would bear almost the entire financial burden of the settlement
at a potential initial cog of $112 million and a potential annual cost
of approximately $5 million.
I cannot support this resolution of litigation on behalf of the
Papago Tribe by the tithed States Government. I can onl y in good
conscience approve legislation intended to implement a settlement if
the United states has been a major party in the negotiations and if the
contribution by the defendants in the litigation involved is significant.
-full cooperation of my Administration to the States and
local
governments
that are facing Uie difficult task of equitably resolvIedge
the
ing Indian water rights snits. I cannot, however, pledge the Federal
Treasury as a panacea for this ;problem.
ER. 5118 is a mold-million dollar bailout of local public and commercial interests at the expense of Federal taxpayers throughout the
nation. It is a prime example of serious misuse of Federal funds. It
asks the Federal Government to pay the settlement share of the mining
companies and other local water users whose share should more properly be borne by the defendants themselves.
I therefore mist return this legislation to you without my approval.
I will only approve legislation that implements a true negotiated settlement. Such a settlement is one in which all parties that are making
contributions or concessions have agreed to those contributions or concessions at the negotiating table. I look forward to receiving such legislation from the Congress I am asking the Secretary of the Interior
to coordinate participation by my Administration in any such
negotiatimis.
Ros.un REAGAN.
Tux Warn Horn_ June 1. 1982.

H iNawnov,L,Lv
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—AnA.Citt4ENT

PUBLIC LAW 95-328—JULY 28, 1978

92 STAT. 409

Public Law 95-328
95th Congress
An Act
Relating to the settlement between the /United States and the Ak-Chin Indian
community of certain water right claims of such counnunit) against the United
States.

Be it enacted by the Senate and House of 1?epresentatires of the
United States of America in Congress assembled; That (a) the Congress hereby declares that it is the policy of Congress to resolve, without costly and lengthy litigation,the claims of the Ak-Chin Indian
community for water upon failure of the United States to meet
its trust responsibility to the Indian people provided masonable settlement. can be reached.
( b) The Congress hereby finds and declares that—
(1) the Ak-Chin Indian community relies for its economic sustenance on fanning. and that ground water, necessary thereto, is
declining at a rate which will make it uneconomical to farm within
the next few years:
(2) at the time of the settlement of the reservation, it was the
obligation and intention of the United States to provide water to
the Ak-Chin Indian Reservation, and such obligation remains
unfulfilled:
(3) it is likely that the United States would be held liable for
its failure to provide water and for allowing ground water beneath
the reservation to be mined :
(I) there exists a critical situation at Ak-Chin in that there
is not sufficient economicall y recoverable ground water beneath
the reservation to sustain a farming operation until a permanent
source of water suitable for irrigation on the reservation can be
delivered:
15) this Act is proposed to settle the Ak-Chin Indian comMunit v's claim for water by meeting the emergency needs of the
Alt-Chin community through construction of a well field and
water delivery system from nearb y Ftderal lands and by obligating the United States to meet the Ak-Chin community's needs
for a permanent supply of water in a fixed amount to be available upon a date certain, in exchange for a release of all claims
such communit y has against the United States for failing to act
consistently with its trust responsibilit y to protect and deliver
the water resources of the community ; and
(6) it is the intention of this Act not to discriminate against
any non-Indian landowners or other persons. but to fulfill the
historie and legal obligation of the United States toward the
Ak-Chin Indian community.
SEC. 2. (a) For the purposes of this Act, the Secretary of the Interior (hereinafter referred to as the "Secretary") shall undertake engineering and hydrological studies as may be necessary to determine
whether there exists, on Federal lands near the Ak-Chin Indian Resen-ation, a source of ground water which could be taken, onan annual
basis, for use in connection with any contract entered into pursuant
to subsection (b) of this section, subject to the provisions in (c) (2),

29-139 0-7? 119

July 28, 1978
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Such studies shall be completed and a report with respect thereto submitted to the Congress within twelve months after the date of the
enactment of this Act.
(b) Within one hundred and eighty days following the submission
to the Congress of the report referred to in subsection (a), the Secretary. if lie determines that there exists a source of ground water winch
can he so taken on an annual basis, shall enter into a contract or other
agreement with the Ak-Chin Indian community pursuant to which
the Secretary shall agree, on behalf of the United States, to—
(1) furnish, subject to the provisions of clause (2) of subsection (c) of this section. to the Ak-Chin Indian community,
commencing within sixty days following the completion of the
neoeeeary facilities under clause (2) of this subsection but in no
event later than four years from the date of said contract, the
delivery to the southeast corner of the lands comprising the
Ak-Chin Indian Resention, on an annual basis, of eighty-five
thousand acre-feet of ground water from nearby Federal lands
covered by such studies;
(2) take such action as may be necessary to begin within sixty
days following the date of such contract, to drill, construct, equip,
maintain, repair. reconstruct, and operate a well field on such
Federal lands, and to construct and maintain a delivery system,
including canals, pumping stations and other appurtenant works,
sufficient to provide for the delivery of such ground water from
such Federal lands to the southeast corner of the lands comprising the Ak-Chin Indian Reservation.
(c) (1) The delivery of ground water under clause (1) of subsection 0) shall continue until augmented or replaced by the permanent water supply required under section 3 to be delivered to the
Ak-Chin Indian Reservation, except that the obligation to deliver
ground water during any year shall be reduced for that year by an
amount equal to the amount of surface water delivered to such corni unity pursuant to such contract duriwr such year.
(2) Notwithstanding the provisions of clause (1) of subsection (b)
of this section. the Secretary, if he determines that pumping eightylive thousand acre-feet of ground water annually from nearby Federal
lands to the Ak-Chin community would (A) not be hydrologically
feasible or (14) diminish the ground water supply in the basin and
thereby cause severe damage to other water users: may deliver a lesser
amount.
(4) The Secretary is authorized to receive and consider any claims
arising under this Act from water users other than the Ak-Chin
Indian community for compensation for any losses or other expenses
incurred by such users by reason of the enactment of this Act or actions
taken thereunder.
(e) Notwithstanding any other provision of this Act, if the Secretary determines on the basis of studies conducted pursuant to subsection (a) of this section. that the pumping on an annual basis of
any such ground water pursuant to clause (1) of subsection (b) of
this section in excess of sixty thousand acre-feet is not possible by
reason of clause (2) of subsection (c), and the Ak-Chin Indian community does not agree to contract for a lesser amount, the Secretary
shall report to the Congress an alternative plan for meeting the
emergency needs of the Ak-Chin Indian community. Such alternative
plan shall be submitted to the Congress within one hundred and
eighty days following the submission of the report referred to in
subsection (a).
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SEC. 3. In addition, and as a part of the contract referred to in section 2(3) of this Act. the Secretary shall provide for, commencing
as soon as possible, but in no event later than the expiration of the
twenty-five-year period following the date of the enactment of this
Act, the permanent delivery, on an annual basis, to the lands comprising the Ak-Chin Indian Reservation, of eighty-five thousand acrefeet of water suitable for irrigation on the reservation.
Sze. 4. (a) As consideration on the part of the Ak-Chin Indian
community for entering into any contract or agreement pursuant to
section 2(b). the Ak-Chin Indian community shall agree to waive,
in a manner satisfactory to the Secretary, any and all claims of water
rights or injuries to water rights of the Ak-Chin Indian community.
including both ground water and surface water from time immemorial
to the present, which it might have against the United States, the
State of Arizona or agency thereof, or any other person. corporation.
or municipal corporation, arising under the laws of the 'United States
or the State of Arizona.
(h) As further consideration on the part of the Ak-Chin Indian
community for entering into any contract or other agreement pursuant to section 2(b). the Ak-Chin Indian community shall agree to
waive any and all claims of water rights or injuries to water rights.
including both ground water and surface water, arising under the laws
of the United States or the State of Arizona, which it might have in
the future against any person. corporation, municipal corporation, or
the State of Arizona or agency thereof.
(c) Notwithstanding the provisions of subsections (a) and (b) of
this section. the community will not thereby waive any claims against.
the United States for breach. if any. of the contract referred to in section 2(b) of this Act. A failure to deliver water within the times
specified in either section 2(b) or 3 shall be deemed a breach of the
contract. The measure of damages for any such breach shall be the
replacement cost of water not delivered by the United States.
SEC. 5. There are authorized to be appropriated for the fiscal year
ending September 30. 1979. the sum of $500,000. and the aggregate
sum of 842.500.000 to be appropriated prior to the fiscal year ending
September 30. 1983. for carrying out the purposes of section 2 of this
Act. Notwithstanding any other provisions of this Act, no authorization to make payments under this Act, or to enter into contracts, shall
be effective except to such extent or in such amounts as are provided
in advance in a ppropriat ions Acts

Approved Jul, 28, 1978.
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Vol. 123 (1977): Oct. 11. considered and passed Senate.
Vol. 124 11978): May 2. H.R. 8099 considered and failed of passage in House.
June 29, H.R. 8099 considered and passed House: proceedings
vacated and S. 1582, amended, passed in lieu.
Jul' 13. Senate concurred in House amendment.
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TITLE DI
CONGRESSIONAL FINDINGS

Sec. 301. The Congress finds that—
(1)water rights claims of the Papago Tribe with impact to the
San Xavier Reservation and the Schuk Task District of the Sells
Papago Reservation are the subject of existing and prospective
lawsuits against numerous parties in southern Arizona, =hiding major mining companies, agricultural interests, and the city
of Tucson;
(2) these lawsuits not only will prove expensive and time
consuming for all participants, but also could have a profound
adverse impact upon the health and development of the Indian
and non-Indian economies of southern Arizona;
(3) the parties to the lawsuits and others interested in the
settlement of the water rights claims of The Papas° Indians
within the Tucson Active Management Area and that pert of
the Upper Santa Cruz Basin not within that area have diligently attempted to settle these claims and the Federal Government, by providing the assistance specified in this title, will
make possible the execution and implementation of • permanent settlement agreement;
(4) it is in the long-term interest of the United States, the
State of Arizona, its political subdivisions, the Papa°. Indian
Tribe, and the non-Indian community of southern Arizona that
the United States Government assist in the implementation eta
fair and equitable settlement of the water *Its claims of the
Pap ago !Miens respecting certain portions of the Papago Reservation; and
(5)the settlement contained in this title will96 STAT. 1274
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(A) provide the necessary flexibility in the management
of water resources and will encourage allocation of those
resources to their highest and best uses; and
(1) insure conservation and management of water

resources in a manner consistent with the goals and programs of the State of Arizona and the Papago Tribe.
DEFINITIONS

Sze. 302. For purposes of this title—

(1) The term "acre-foot" means the amount of water necessary to cover one acre of land to a depth of one foot.
(2) The term "Central Arizona Project" means the project
authorized under title III of the Colorado River Basin Project
Act (82 Stat. 887; 43 U.S.C. 1521, et seq.).
(3) The term "Papago Tribe" means the Papago Tribe of
Arizona organized under section 16 of the Act of June 18, 1934
(48 Stat. 987; 25 U.S.C. 476).
(4)The term "Secretary" means the Secretary of the Interior.
(5) The term "subjugate" means to prepare land for the
growing of crops through irrigation.
(6) The term "Tucson Active Management Area" means the
area of land corresponding to the area initially designated as
the Tucson Active Management Area pursuant to the Arizona
Groundwater Management Act of 1980, laws 1980, fourth special session, chapter 1.
(7) The term "December 11, 1980, agreement" means the
Central Arizona Project water delivery contract between the
United States and the Papago Tribe.
(8)The term "replacement costs" means the reasonable costs
of acquiring and delivering water from sources within the
Tucson Active Management Area and that part of the Upper
Santa Cruz Basin not within that area. Such costs shall include
costs of necessary construction amortized in accordance with
standard Bureau of Reclamation Procedures.
(9)The term "value" means the value attributed to the water
based on the Tribe's anticipated or actual use of the water, or its
fair market value, whichever is greater.

WATER DELIVERIES TO TRIBE FROM CAP; MANAGEMENT PLAN; REPORT
ON WATER AVAILABILITY; CONTRACT WITH TRIBE

SEC. 303. (a) As soon as is possible but not later than ten years
after the enactment of this title, if the Papago Tribe has agreed to
the conditions set forth in section 306, the Secretary, acting through
the Bureau of Reclamation, shall—
(1) in the case of the San Xavier Reservation—
(A) deliver annually from the main project works of the
Central Arizona Project twenty-seven thousand acre-feet of
water suitable for agricultural use to the reservation in
accordance with the provisions of section 304(a); and
(B)improve and extend the existing irrigation system on
the San Xavier Reservation and design and construct
within the reservation such additional canals, laterals,
farm ditches, and irrigation works as are necessary for the
efficient distribution for agricultural purposes of the water
referred to in subparagraph (A); and
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(2) in the case of the Schuk Toak District of the Sells Papago
Reservation—
(A) deliver annually from the main project works of the
Central Arizona Project ten thousand eight hundred acrefeet of water suitable for agricultural use to the reservation
in accordance with the provisions of section 804(a); and
(B) design and construct an irrigation system in the
Eastern Schuk Toalc District of the Sells Papago Reservation, including such canals, laterals, farm ditches, and irrigation works, as are necessary for the efficient distribution
for agricultural purposes of the water referred to in subparagraph (A); and
(8) establish a water manmement plan for the San Xavier
Reservation and the Schuk Toak District of the Sells Papago
Reservation which, except as is necessary to be consistent with
the provisions of this title, will have the same effect as any
management plan developed under Arizona law.
(4) There are authorized to be appropriated up to $3,500,000,
plus or minus such amounts, if any, as may be justified by
reason of ordinary fluctuations in construction costs as indicated by engineering cost indices applicable to the type of
construction involved for those features of the irrigation system
described in paragraph (1)(B) or (2XB) of section 303(a) which
are not authori'ed to be constructed under any other provision
of law.
(bX1) In order to encourage the Papago Tribe to develop sources of
water on the Sells Papago Reservation, the Secretary shall, if so
requested by the tribe, any out a study to determine the availability and suitability of water resources within the Sells Papago Reservation but outside the Tucson Active Management Area and that
part of the Upper Santa Cruz Basin not within that area.
(2) The Secretary shall, in cooperation with the Secretary of
Energy, or, with the appropriate agency or officials, carry out a
study to determine—
(A) the availability of energy and the energy requirements
which result from the enactment of the provisions of this title,
and
(B) the feasibility of constructing a solar power plant or other
alternative energy producing facility to meet such requirements.
(c) The Papago Tribe shall have the right to withdraw ground
water from beneath the San Xavier Reservation and the Schuk Toak
District of the Sells Papago Reservation subject to the limitations of
section 306(a).
(d) Nothing contained in this title shall diminish or abrogate any
obligations of the Secretary to the Papago Tribe under the December 11, 1980, agreement.
(e) Nothing contained in sections 803(c) and 806(c) shall be construed to establish whether or not the Federal reserved rights
doctrine applies, or does not apply, to ground water.
DEL*131111 UNDER IMMTING CONTRACT; ALTERNATIVIC WATER
SUPPLIER; OPERATION AND MAINTENANCE

Sac. 304. (a) The water delivered from the main project works of
the Central Arizona Project to the San Xavier Reservation and to
the Schuk Toak District of the Sells Papago Reservation as provided
96 STAT. 1276
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in section 303(a), shall be delivered in such amounts, and according
to such terms and conditions, as are set forth in the December 11,
1980, agreement, except as otherwise provided under this section.
(b) Where the Secretary, pursuant to the terms and conditions of
the agreement referred to in subsection (a), is unable, during any
year, to deliver from the main project works of the Central Arizona
Project any portion of the full amount of water specified in section
303(aX1XA) and section 303(aX2XA), the Secretary shall acquire and
deliver an equivalent quantity of water from the following sources
or any combination thereof:
(1) agricultural water from the Central Arizona Project which
has been contracted for but has been released or will be unused
by the contractor during the period in which the Secretary will
acquire the water;
(2) any water available for delivery through the Central
Arizona Project which exists by reason of the augmentation of
the water supply available for use and distribution through the
Central Arizona Project by subsequent Acts of Congress; and
(3) water from any of the following sources or any combination thereof within the Tucson Active Management Area and
that part of the Upper Santa Cruz Basin not within that area in
the State of Arizona:
(A) private lands or interests therein having rights in
surface or round water recognized under State law; or
(B) reclaimed water to which the seller has a specific
right.
Deliveries of water from lands or interests referred to in subparagraph (A) shall be made only to the extent such water may be
transported within the Tucson Active Management Area pursuant
to State law.
(c) If the Secretary is unable to acquire and deliver quantities of
water adequate to fulfill his obligations under this section or paragraphs (1XA) and (2XA) of section 303(a), he shall pay damages in an
amount equal to—
(1) the actual replacement costs of such quantities of water as
are not acquired and delivered, where a delivery system has not
been completed within ten years after the date of enactment of
this title, or
(2) the value of such quantities of water as are not acquired
and delivered, where the delivery system is completed.
(d) No land, water, water rights, contract rights, or reclaimed
water may be acquired under subsection (b) without the consent of
the owner thereof. No private lands may be acquired under subsection (bX3XA) unless the lands have a recent history of receiving or
being capable of actually receiving all or substantially all of the
water right the use of which is recognized by State law. In acquiring
any private lands under subsection (bX3XA), the Secretary shall give
preference to the acquisition of lands upon which water has actually
been put to beneficial use in any one of the five years preceding the
date of. acquisition. Nothing in this section shall authorize the
Secretary to acquire or disturb the water rights of any Indian tribe,
band, group, or community.
(eXI) To meet the obligation referred to in paragraphs (IRA) and
(2XA) of section 303(a), the Secretary shall, acting through the
Bureau of Reclamation, as part of the main project works of the
Central Arizona Project96 STAT. 1277
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(A) design, construct and, without cost to the Papago Tribe,
operate, maintain, and replace such facilities as are appropriate
including any aqueduct and appurtenant pumping facilities,
powerplants, and electric power transmission facilities which
may be necessary for such purposes; and
(13) deliver the water to the southern boundary of the San
Xavier Reservation, and to the boundary of the Schuh Toak
District of the Sells Papago Reservation, at points agreed to by
the Secretary and the tribe which are suitable for delivery to
the reservation distribution systems.
(2) There is hereby authorized to be appropriated by this title in
addition to other sums authorized to be appropriated by this title, a
sum equal to'that portion of the total costs of phase B of the Tucson
Aqueduct of the Central Arizona Project which the Secretary determines to be properly allocable to construction of facilities for the
delivery of water to Indian lands as described in subparagraphs (A)
and (B) of paragraph (1). Sums allocable to the construction of such
facilities shall be reimbursable as provided by the Act of July 1, 1932
(Public Law 72-240; 25 U.S.C. 386(a)), as long as such water is used
for irrigation of Indian lands.
(f) To facilitate the delivery of water to the San Xavier and the
Schuk Toak District of the Sells Papago Reservation under this title,
the Secretary is authorized—
(1) to enter into contracts or agreements for the exchange of
water, or for the use of aqueducts, canals, conduits, and other
facilities for water delivery, including pumping plants, with the
State of Arizona or any of its subdivisions, with any irrigation
district or project, or with any authority, corporation, partnership, individual, or other legal entity; and
(2) to use facilities constructed in whole or in part with
Federal funds.
RECLAIMED WATER; ALTERNATIVE WATER SUPPLIES
SEC 305. (a) As soon as possible, but not later than ten years after
the date of enactment of this title, the Secretary shall acquire
reclaimed water in accordance with the agreement described in
section 307(aX1) and deliver annually twenty-three thousand acrefeet of water suitable for agricultural use to the San Xavier Reservation and deliver annually five thousand two hundred acre-feet of
water suitable for agricultural use to the Schuk Toak District of the
Sells Papago Reservation.
(bX1) The obligation of the Secretary referred to in subsection (a)
to deliver water suitable for agricultural use may be fulfilled by
voluntary exchange of that reclaimed water for any other water
suitable for agricultural use or by other means. To make available
and deliver such water, the Secretary acting through the Bureau of
Reclamation shall design, construct, operate, maintain, and replace
such facilities as are appropriate. The costa of design, construction,
operation, maintenance, and replacement of on-reservation systems
for the distribution of the water referred to in subsection (a) are the
responsibility of the Papago Tribe.
(2) The Secretary shall not construct a separate delivery system to
deliver reclaimed water referred to in subsection (a) to the San
Xavier Reservation and the Schuk Toak District of the Sells Papago
Reservation.
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(3) To facilitate the delivery of water under this title, the Secretary shall, to the extent possible, utilize unused capacity of the main
project works of the Central Arizona Project without reallocation of
costs.
(c) The Secretary may, as an alternative to, and in satisfaction of
the obligation to deliver the quantities of water to be delivered
under subsection (a), acquire and deliver pursuant to agreements
authorized in section 307(b), an equivalent quantity of water from
the following sources or any combination thereof—
ID agricultural water from the Central Arizona Project which
has been contracted for but has been released or will be unused
by the contractor during the period in which the Secretary will
acquire the water;
(2) any water available for delivery through the Central
Arizona Project which exists by reason of the augmentation of
the water supply available for use and distribution through the
Central Arizona Project by subsequent Acts of Congress; and
(3) water from any of the following sources or any combination thereof within the Tucson Active Management Area in the
State of Arizona and that part of the Upper Santa Cruz Basin
not within that area—
(A) private lands or interests therein having rights in
surface or ground water recognized under State law; or
(B) reclaimed water to which the seller has a specific
right.
Deliveries of water from lands referred to in subparagraph (A) shall
be made only to the extent such water may be transported within
the Tucson Active Management Area pursuant to State law.
(d) If the Secretary is unable to acquire and deliver quantities of
water adequate to fulfill his obligations under this section, he shall
pay damages in an amount equal to—
(1)the actual replacement costs of such quantities of water as
are not acquired and delivered, where a delivery system has not
been completed within ten years after the date of enactment of
this title, or
(2) the value of such quantities of water as are not acquired
and delivered, where a delivery system is completed.
(e) No land, water, water rights, contract rights, or reclaimed
water may be acquired under subsection (c) without the consent of
the owner thereof. No private lands may be acquired under subsection (c)(3XA) unless the lands have a recent history of receiving or
1-King capable of actually receiving all or substantially all of the
water the right to the use of which is recognized by State law. In
acquiring said private lands, the Secretary shall give preference to
the acquisition of lands upon which water has actually been put to
beneficial use in any one of the five years preceding the date of
acquisition. Nothing in this section shall authorize the Secretary to
acquire or disturb the water rights of any Indian tribe, band, group,
or• community.
LIMITATION ON PUMPING FACILITIES FOR WATER DE/JVERIES;
DISPOSITION OF WATER

Sec. 306. (a) The Secretary shall be required to carry out his
obligation under subsections (b), (c), and (e) of section 309 and under
section 305 only if the Papago Tribe agrees to96 STAT. 1279
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(1) limit pumping of ground water from beneath the San
Xavier Reservation to not more than ten thousand acre-feet per
year;
(2) limit the quantity of ground water pumped from beneath
the eastern Schuk Toak District of the Sells Papago Reservation
. which lies within the Tucson Active Management Area to those
quantities being withdrawn on January 1, 1981; and
(3) comply with the management plan established by the
Secretary under section 303(aX3).
Nothing contained in paragraph (1) shall restrict the tribe from
drilling wells and withdrawing ground water therefrom on the San
Xavier Reservation if such wells have a capacity of less than thirtyfive gallons per minute and are used only for domestic and livestock
purposes. Nothing contained in paragraph (2) shall restrict the tribe
from drilling wells and withdrawing ground water therefrom in the
eastern Schuk Toak District of the Sells Papago Reservation which
lies within the Tucson Active Management Area if such wells have a
capacity of less than thirty-five gallons per minute and which are
used only for domestic and livestock purposes.
(b) The Secretary shall be required to carry out his obligations
with respect to distribution systems under paragraphs (1XB) and
(2 NB) of section 303(a) only if the Papago Tribe agrees to—
(1) subjugate, at no cost to the United States, the land for
which those distribution systems are to be planned, designed,
and constructed by the Secretary; and
(2)assume responsibility, through the tribe or its members or
an entity designated by the tribe, as appropriate, following
completion of those distribution systems and upon delivery of
water under this title, for the operation, maintenance, and
replacement of those systems in accordance with the first section of the Act of August 1, 1919 (38 Stat. 583; 25 U.S.C. 385).
(cX1) The Papago Tribe shall have the right to devote all water
supplies under this title, whether delivered by the Secretary or
pumped by the tribe, to any use, including but not limited to
agricultural, municipal, industrial, commercial, mining, or recreational use whether within or outside the Papago Reservation so
long as such use is within the Tucson Active Management Area and
that part of the Upper Santa Cruz Basin not within such area.
(2) The Papago Tribe may sell, exchange, or temporarily dispose of
water, but the tribe may not permanently alienate any water right
In the event the tribe sells, exchanges, or temporarily disposes of
water, such sale, exchange, or temporary disposition shall be pursuant to a contract which has been accepted and ratified by a resolution of the Papago Tribal Council and approved and executed by the
Secretary as agent and trustee for the tribe. Such contract shall
specifically provide that an action may be maintained by the contracting party against the United States and the Secretary for the
breach thereof. The net proceeds from any sale, exchange, or disposidon of water by the Papago Tribe shall be used for social or
economic programs or for tribal administrative purposes which
benefit the Papago Tribe.
(d) Nothing in section 306(c) shall be construed to establish
whether or not reserved water may be put to use, or sold for use, off
of any reservation to which reserved water rights attach.
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OBLIGATION OF THE SECRETARY; CONTRACT FOR RECLAIMED WATER;
DISMINIAJ. AND WAIVER OR CLAIMS OF PAPAGO TRIBE AND Al-LOITERS

Szc. 307. (a) The Secretary shall be required to carry out his
obligations under subsections (b), (c), and (e) of section 304 and under
section 305 only if—
(1) within one year of the date of enactment of this title—
(A) the city -of Tucson and the Secretary agree that the
city will make immediately available, without payment to
the city, such quantity of reclaimed water treated to secondary standards as is adequate, after evaporative losses, to
deliver annually, as contemplated in section 305(a), twentyeight thousand two hundred acre-feet of water for the
Secretary to dispose of as he sees fit; such agreement may
provide terms and conditions under which the Secretary
may relinquish to the city of Tucson such quantities of
water as are not needed to satisfy the Secretary's obligations under this title;
(B) the Secretary and the city of Tucson, the State of
Arizona, the Anamax Mining Company, the Cyprus-Nina
Mining Company, the American Smelting and Refining
Company, the Duval Corporation, and the Farmers Investment Company agree that funds will be contributed, in
accordance with the paragraphs (1RB) and (2) of subsection
(b) of section 313, to the Cooperative Fund established
under subsection (a) of such section.
(C)the Papago Tribe agrees to file with the United States
District Court for the District of Arizona a stipulation for
voluntary dismissal with prejudice, in which the Attorney
General is authorized and directed to join on behalf of the
United States, and the allottee class representatives petition for dismissal of the class action with prejudice in the
United States, the Papago Indian Tribe, and others against
the city of Tucson, and others, civil numbered 76-39 TUC
(JAW); and
(D) the Papago Tribe executes a waiver and release in a
manner satisfactory to the Secretary of(i) any and all claims of water rights or injuries to
water rights (including water rights in both ground
water and surface water) within the Tucson Active
Management Area and that part of the Upper Santa
Cruz Basin not within said area, from time immemorial
to the date of the execution by the tribe of such waiver,
which the Papago Tribe has against the United States,
the State of Arizona and any agency or political subdivision thereof, or any other person, corporation, or
municipal corporation, arising under the laws of the
United ltates or the State of Arizona; and
(ii) any and all future claims of water rights (including water rights in both ground water and surface
water) within the Tucson Active Management Area
and that part of the Upper Santa Cruz Basin not within
said area, from and after the date of execution of such
waiver, which the Papago Tribe has against the United
States, the State of Arizona and any agency or political
subdivision thereof, or any other person, corporation,
96 STAT. 1281
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or municipal corporation, under the laws of the United
States or the State of Arizona; and
(2) the suit referred to in paragraph (1XC) is finally dismissed;
(b) After the conditions referred to in subsection (a) have been met
the Secretary shall be authorized and required, if necessary or
desirable, to enter into agreements with other individuals or entities
to acquire and deliver water from such sources set forth in section
305(c) if through such contracts as exercised in conjunction with the
contract required in subsection (aX1XA) it is possible to deliver the
quantities of water required in section 305(a).
(c) Nothing in this section shall be construed as a waiver or
release by the Papago Tribe of any claim where such claim arises
under this title.
(d)The waiver and release referred to in this section shall not take
effect until such time as the trust fund referred to in section 309 is
in existence, the conditions set forth in subsection (a) have been met,
and the full amount authorized to be appropriated to the trust fund
under section 309 has been appropriated by the Congress.
(e) The settlement provided in this title shall be deemed to fully
satisfy any and all claims of water rights or injuries to water rights
(including water rights in both ground water and surface water l of
all individual members of the Papago Tribe that have a legal
interest in lands of the San Xavier Reservation and the Schuk Toak
District of the Sells Reservation located within the Tucson Active
Management Area and that part of the Upper Santa Cruz Basin not
within said area, as of the date the waiver and release referred to in
this section take effect. Any entitlement to water of any individual
member of the Papago Tribe shall be satisfied out of the water
resources provided in this title.
STUDY OF LANDS WITHIN THE GILA BEND RESERVATION; EXCHANGE OF
LANDS AND ADDMON OF LANDS TO THE RESERVATION; AUTHORIZED
APPROPRIATIONS

Studies and
analysis

Management

SEC, 308. (a) The Secretary is hereby authorized and directed to
carry out such studies and analysis as he deems necessary to
determine which lands, if any, within the Gila Bend Reservation
have been rendered unsuitable for agriculture by reason of the
operation of the Painted Rock Dam. Such study and analysis shall
be completed within one year after the date of the enactment of this
title.
(b) If, on the basis of the study and analysis conducted under
subsection (a), the Secretary determines that lands have been
rendered unsuitable for agriculture for the reasons set forth in
subsection (a), and if the Papago Tribe consents, the Secretary is
authorized to exchange such lands for an equivalent acreage of land
bnder his jurisdiction which are within the Federal public domain
and which, but for their suitability for agriculture, are of like
quality.
(C) The lands exchanged under this section shall be held in trust
for the Papago Tribe and shall be part of the Gila Bend Reservation
for all purposes. Such lands shall be deemed to have been reserved
as of the date of the reservation of the lands for which they are
exchanged.
(d) Lands exchanged under this section which, prior to the
exchange, were part of the Gila Bend Reservation, shall be managed
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by the Secretary of the Interior through the Bureau of Land Management.
(e) The Secretary may require the Papago Tribe to reimburse the
United States for moneys paid, if any, by the Federal Government
for flood easements on lands which the Secretary replaces by
exchange under subsection (b).
ESTABLISHMENT OF TRUST FUND; EXPENDITURES FROM FUND
SEC. 309. (a) Pursuant to appropriations the Secretary of the
Treasury shall pay to the authorized governing body of the Papago
Tribe the sum of $15,000,000 to be held in trust for the benefit of
such Tribe and invested in interest bearing deposits and securities
including deposits and securities of the United States.
(b) The authorized governing body of the Papago Tribe, as trustee
for such Tribe, may only spend each year the interest and dividends
accruing on the sum held and invested pursuant to subsection (a).
Such amount may only be used by the Papago Tribe for the subjugation of land, development of water resources, and the construction,
operation, maintenance, and replacement of related facilities on the
Papago Reservation which are not the obligation of the United
States under this or any other Act of Congress.
APPLICATION OF INDIAN SELF-DETERMINATION AND EDUCATION
ASSISTANCE ACT

Sec. 310. The functions of the Bureau of Reclamation under this
title shall be subject to the provisions of the Indian Self-Determination and Education Assistance Act (88 Stat. 2203; 25 U.S.C. 450) to
the same extent as if performed by the Bureau of Indian Affairs.
EXTENSION OF STATUTE OF LIMITATIONS

Sec. 311. Except as otherwise provided in section 107 of this title,
notwithstanding section 2415 of title 28, United States Code, any
action relating to water rights of the Papago Indian Tribe or any
member of such tribe brought by the United States for, or on behalf
of, such tribe or member of such tribe, or by such tribe on its own
behalf, shall not be barred if the complaint is filed prior to January 1, 1985.
ARID LAND RENEWABLE RESOURCE ASSISTANCE

Sec. 312. If a Federal entity is established to provide financial
assistance to undertake arid land renewable resources projects and
to encourage and assure investment in the development of domestic
sources of arid land renewable resources, such entity shall give first
priority to the needs of the Papago Tribe in providing such assistaxe. Such entity shall make available to the Papago Tribe—
(1) price guarantees, loan guarantees, or purchase agreements,
(2)loans, and
(3)joint venture projects,
at a level to adequately cultivate a minimum number of acres as
determined by such entity to be necessary to the economically
successful cultivation of arid land crops and a level to contribute
significantly to the economy of the Papago Tribe.
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COOPERATIVE FUND

313. (a) There is established in the Treasury of the United
States a fund to be known as the "Cooperative Fund" for purposes of
carrying out the obligations of.the Secretary under sections 303, 304,
and 305 of this title, including—
(A) operation, maintenance, and repair costs related to the
delivery of water under sections 303, 304, 305;
(B) any costs of acquisition and delivery of water from alternative sources under section 304(b) and 305(c); and
(C)any damages payable by the Secretary under section 304(c)
or 305(d) of this title.
(bX1) The Cooperative Fund shall consist of—
(A) amounts appropriated to the Fund under paragraph (3) of
this subsection;
(B) $5,250,000 to be contributed as follows:
(i) $2,750,000 (adjusted as provided in paragraph (2)) contributed by the State of Arizona;
(ii) $1,500,000 (adjusted as provided in paragraph (2))
contributed by the City of Tucson; and
(iii) $1,000,000 (adjusted as provided in paragraph (2))
contributed jointly by the Anamax Mining Company, the
Cyprus-Pine Mining Company, the American Smelting and
Refining Company, the Duval Corporation, and the Farmers Investment Company; and
(C) interest accruing to the Fund under subsection (a) which is
not expended as provided in subsection (c).
(2) The amounts referred to in subparagraph (B) of paragraph (1)
shall be contributed before the expiration of the three-year period
beginning on the date of the enactment of this title. To the extent
that any portion of such amounts is contributed after the one-year
period beginning on the date of the enactment of this title, the
contribution shall include an adjustment representing the additional interest which would have been earned by the Cooperative
Fund if that portion had been contributed before the end of the oneyear period.
(3) There are hereby authorized to be appropriated to the Cooperative Fund the following:
(A) $5,250,000; and
(B) Such sums up to $16,000,000 (adjusted as provided in
paragraph 2) which the Secretary determines, by notice to the
Congress, are necessary to meet his obligations under this title;
and
(C) Such additional sums as may be provided by Act of
Congress.
(cX1) Only interest accruing to the Cooperative Fund may be
exgended and no such interest may be expended prior to the earlier
of—
(A) 10 years after the date of the enactment of this title; or
(B) the date of completion of the main project works of the
Central Arizona Project.
(2) Interest accruing to the Fund during the twelve-month period
before the date determined under paragraph (1) and interest accruing to Fund thereafter shall, without further appropriation, be
available for expenditure after the date determined under paragraph (I).

Establishment SEC.

Appropriation

authonzation
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(d) The Secretary of the Treasury shall be the trustee of the
Cooperative Fund. It shall be the duty of the Secretary of the
Treasury to invest such portion of the Fund as is not, in his
judgment, required to meet current withdrawals. Such investments
shall be in public debt securities with maturities suitable for the
needs of such Fund and bearing interest at rates determined by the
Secretary of the Treasury, taking into consideration current market
yields on outstanding marketable obligations of the United States of
comparable maturities.
(e) If, before the date three years after the date of the enactment
of this title—
(1) the waiver and release referred to in section 307 does not
take effect by reason of section 307(d); or
(2) the suit referred to in section 307(aX1X0 is not finally
dismissed
the Cooperative Fund under this section shall be terminated and the
Secretary of the Treasury shall return all amounts contributed to
the Fund (together with a ratable share of accrued interest) to the
respective contributors. Upon such termination, the share contributed by the United States under subsection (bX3) shall be deposited in the General Fund of the Treasury.
(f) Payments for damages arising under 304(c) and 305(d) shall not
exceed in any given year the amounts available for expenditure in
any given year from the Cooperative Fund established under this
section.

Pi. 17-293
Trustee.
Investments.

Termination

COMPLIANCE WITH BUDGET ACT

Sec. 319. No authority under this title to enter into contracts or to
make payments shall be effective except to the extent and in such
amounts as provided in advance in appropriations Acts. Any provision of this title which, directly or indirectly, authorizes the enactment of new budget authority shall be effective only for fiscal years
beginning after September 30, 1982.
SHORT TITLE

Sec. 315. This title may be cited as the "Southern Arizona Water
Rights Settlement Act of 1982".
Approved October 12, 1982
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FORT *DOWELL YAVAPAI TRIBE
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SAL T RIVER PIMA-MARICOPA
INDIAN COMMUNITY
SAN CARLOS APACHE TRIBE
TONTO APACHE TRIBE
WHITE MOUNTAIN APACHE TRIBE
'ON/TPA! PRESCO T T INDIAN I RISE

Honorable William Clark
Secretary of Interior
Department of Interior
C St. Between 18th and 19th Sts., N.W.
Washington, D.C. 20510

Dear Secretary Clark:
The enclosed resolution on tribal water issues was
officially adopted by the Inter Tribal Council of
Arizona, the! Inter Tribal Council of Nevada, the Tribes
of Utah and representatives of the Navajo Tribe in a
joint meeting on March 15, 1984.
water rights and projects are a top
Tribal
priority of southwestern tribes because of the
fundamental importance of water in community development
and increasing economic self—reliance.
We recommend that the Secretary of .Interior
strongly advocate for a higher level of funds for tribal
water projects and tribal water rights activities based
on tribal priorities. These priorities need to be
assessed through discussions with tribal leaders as well
as through the existing mechanisms in the Bureau of
Indian Affairs and Bureau of Reclamation.
This resolution is also being sent to the
Arizona congressional delegation, appropriate heads of
committees, Kenneth Smith and Robert Broadbent. We
appreciate your assistance in achieving the goals of
this resolution.
Sincerely,

no? c(,),„06t,o-,,,
Ned Anderson, President
Inter Tribal Council of Arizona
Chairman, San Carlos Apache Tribe

124 West Thomas Road • Suite 201 • Phoenix, Arizona 85013 • (602) 248-0071

Joint Resolution
Water Issues

84-03

The Inter Tribal Council of Arizona
The Inter Tribal Council of Nevada
The Tribes of Utah
The Navajo Tribe
WHEREAS,

the Secretary as the chief administrator of the
Department of Interior has a trust responsibility and
obligation to assist tribes to develop their water
resources, and

WHEREAS,

water rights and the development of water resources are
a top priority of Arizona, Nevada and Utah tribes, and

WHEREAS,

the development of water resources is essential for the
continued progress of Indian people, communities and
governments towards economic self-reliance, and

WHEREAS,

the Department of Interior, by its recent actions has
concerns
and
Indian tribes'
compromised
unduly
water
positions on their water rights and their
resources developments

THEREFORE, BE IT RESOLVED, that the Secretary of Interior
advocate for funds for FY 85 at a priority level for
tribal water development projects as well as for water
rights activities, both litigation and negotiation
according to tribal priorities, and that these
priorities be solicited through meetings with tribal
leaders and through existing mechanisms in the Bureau
of Indian Affairs, Bureau of Reclamation and other
related agencies.

CERTIFICATION

The foregoing resolution was adopted at a duly called meeting of
the Inter Tribal Council of Arizona, the Inter Tribal Council of
Nevada, the Tribes of Utah, and the Navajo Tribe on March 15,
1984, where a quorum was present and the same unanimously passed.
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Western Regional Council
March 27, 1984
BOARD OF TRUSTEES
Harry Blundell
Chairman of the Board
President and Chief
Executive Officer
Utah Power and Light
Company

Harry M. Conger
Via-Chairman of the Board
Presicknt
Homestake Mining Company

Ralph F. Cox
Executive Vice President
Atlantic Richbekl Company
J.V. Geist
Chairman and President
Public Service Company
of New Mexico

Joe L. Cremban
Chairman, President and
Chief Executive Officer
Sierra Pacific Power Company

William A. Griffith
President and
Chief Executive Officer
Flecla Mining Company

Thomas H. O'Leary
Vice-Chairman of the Board
Burlington Northern. Inc.

L. Merrill Rasmussen
President and
Chief Executive Officer
Husky Oil Company

Bruce M. Rockwell
Chairman of the Board
Colorado National Bank

W. P. Sdunechel
President and
Chief Executive Officer
The Montana Power Company

H. Wilson Sundt
Chairman of the Board and
Chief Executive Officer
Sundt Corp.

The Honorable William P. Clark
Secretary of the Department of Interior
18th and C Streets, N.W.
Room 6151
Washington, D.C. 20240
Dear Mr. Secretary:
The Ad Hoc Working Group on Indian Reserved Water Rights
representing the Western Governor's Association, Western
Regional Council, National Congress of American Indians,
Council on Energy Resource Tribes and Native American
Rights Fund wishes to thank you and the members of your
staff for meeting with us on March 7, 1984.
We believe that joint efforts can facilitate the consideration and implementation of consensual negotiated
water settlements that will be in the best interests of
all affected parties -- tribal, state and federal governments, as well as the private sector.
Briefly, and by way of review, we would like to emphasize
the following points made by spokesmen from member organizations of the Ad Hoc Group during our meeting:
First:

Efforts of the DOI/BIA in promoting negotiation
of water claims must be strengthened and intensified if there is to be any expectation of
extensive achievement in reaching negotiated
settlements.

Second:

It is unrealistic to anticipate commencement of
negotiations in specific cases if a tribe lacks
hydrologic or other data that is essential to
the negotiation process. The DOI/BIA should
pursue an internal assessment to determine what
remains to be done in assessing tribal water
needs, conducting hydrologic studies or
obtaining other data, where necessary, for
negotiations in specific cases.

Third: Commitments made by the Department to support
specific tribal water projects or settlements
must be honored.

P.O. Box 8144, Salt Lake City, Utah 84108 • Telephone (801) 363-7997

The Honorable William P. Clark
March 27, 1984
Page Two
Fourth:

The federal government must provide a leadership
role in seeking a timely solution to Indian
water claims. This includes realistic appropriations within the BIA budget to support the
foregoing described activities, as well as
reasonable appropriations for tribal water
projects that may become a part of negotiated
settlements.

Fifth:

The Ad Hoc Working Group and its member organizations are ready to cooperate and assist in the
accomplishment of tasks that may be associated
with the negotiated settlement of Indian water
claims.

We were pleased, Mr. Secretary, to learn of the concern
you expressed over this serious problem and of your commitment to seek a timely solution through the negotiation
process. Your suggestion of an early follow-up meeting
demonstrates your good faith in this regard. We will be
in contact with your staff to arrange a mutually convenient date.
Respectfully,

Ralph F. Cox, Chairman
Indian Reserved Water Rights
ad hoc Committee
/vg
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Contract No. 14-0641-194
AGREDMIT

S.
THIS AGREEMM

tide and entered into this 20th day

or

September, 1965, pursuant to the Act of June 17, 1902, and acts
amendatory thereof and supplementary thereto, and particularly the
Act of April 11, 1956 (70 Stat. 105), by and between the United States
of America acting

through

the Bureau of Reclamation and Bureau

of

r

Indian Affairs, Department of Interior, the Ute Indian Tribe of the
pintah and °tray Indian Reservation, organized pursuant to the provisions of the Indian Reorganization Act of June 18, 1934 (48 Stat. 984)
.
•
as amended, and the Central Utah Water Conservancy District a publii.
1

corporation.
'
MITNESSET EL:

WHEREAS, the Central Utah prcject is planed for development
and'eeSstruction in. two plasez, InItiai ani mitimate, and
WHEREAS, the project includes three major units, Bonneville,
Upalco asdUintah, all or a part of which involve the Uintah and Ouray
. Indian Reservation within the Uintah Basin, two of which, Bonneville
and Upalco l ere included

in

the initial phase and the Uintah in the

ultimate phase, and
WHEREAS, there are approximately 36,450 acres of land'served
or to be served from the Duchesne River, Bonneville Unit; 33,450 acres
of land served or to be served Iron the Lakefork River, Upalco Unit;
arid 39,648 acres of land served or to be served fro= the Uintah River
Uintah Unit, either owned by Indians or non-Indians, but all of which -

are supplied or are to be supplied with water through original Indian water rights, and
SEMMEAS, the Indian water richt land has been scheduled

ga

five separate croups for identification purposes, described es'growp

(1) for which a Federal Decree has been entered, 25,070 acres of sbich
are served or to be served 2rom the Lakefork River and 34,152 acres
fro= the Uintah River; group (2) consisting cf 16,613 acres designate47.„
by the Secretary of the interior as a part of the Uintah Indian Irrigation Project, and for which a certificate has been issued by the State
Encineet ' ef Utah and served fro= the Duchesne.River; group (3) com.

_

• % • sitting of 1,115 acre; designated by the Secretary of the Intericr
.
'

.

.
,

..
..

.

.. ...

.

.,

..

.

.

ET

.

..

i ;art Of the Uintah Indian'Irrigetien ?reject and served or to he'
serve tr .= the 1:::tesne River tut for which no certificate has ben
44swedtv the Ztate Engineetiof the'dznme cf . Ueah;.ErcuP
1; cf

:f

at-

ztrvc: cr

served frc= the Luchesne River; and grcsup (5) consisting al"

22,I.LE.

acres of izacticatly irrir r tle land preceutly not under irrMgatirm,
15,242 acres of which are to be served fro= the Duchesne :7.dver, 8,38fl
acres

TO

be served frc= the Lekefork River and 5,496 acres te :e

ftc= the Uintah River : and
UBIREAS, develop=ent of all of group (5) land 1: proscskL .c
be deferred to the ulti=ate pha.ie of the Central Utah project, eta
NVER:AS, the United States, actimg through the Burew:
Reels:nation, intends to construct the Ponhavilie unit of the Zast;s:..
Utah project as a part of the initial phase, 4%:.

.*

WHEREAS, there are approximately 36, 1450 acren of land oa
the Duthesne River, either owned by Indians or non-Indians, but all
of which are supplied cr arc to be supplied with water through original •
Indian water richts, and

wrawAs, part

of the Bonneville unit water supply will be

used to irricate approximately 10,000 acres of Indian water right lands
under the existing Dachesne Feeder Canal and Viaview Reservoir in
order to free I:elle:ark River water for use upstream on lands in the
Faan Lal:e Project, and
W=AS, the Lite Indian Reservation was establizhed on the
.
.
1S61.,
embra cing all of the three Unit Areas as
3rd day of
desc-“' a -1

-"'t'rd W- a reas clr . r --. treof, With the reservation of

then perfected water rihtz sufficient t-c satisfy the future as yell
an the trr ant : I n n' of the Indian Reservation with enough water to
f the ReserTatien;'mni,

irriEste

atproximately 15,242 acres of Ir.acticably irriGable
land within the Uintah and Oaray Indian Reservation of said group

(5)

lands and within said Bonneville Unit Area are presently not under
irr'...at i on, ant
1,7:11BA2, the Tito Indian Tribe of the Uintah and Ouray
Indian Reservation, for the considerations and subject to the conditions hereinafter ztsted, is agreeable to defer the use of water on
said 15,242 acres of' lazi for development under th a ultimat a phase
of the Central Utah project;
LOW, TII:RI • C.E, in consideration of the mutual nnd dependent

covenants and conditions herein
hereto asfollom.

Utah project,

the Boanc4ISS
- tiiitaisciiii2 'or
initlissaa, as authorized by the

Aplaidied by

United Statei,

the Bureau of Reelacatin

without objecticm4 liberfarancew •

claim adverse to the gab*

-4!1

seas for such unit, as sOtAst la the Muchesne River Area Eta
Committee, Ducheractiver

Land andUater

Resource Revievedated

April /562.

2.
• land in

That

the tlintat

LTC

of water on 21 j 2C6

acres of Train% sae

Basin portion of the.acnneville unit, with

priority date of ett ptotl,

lea s

(That

describe& az groups (2),

c(41.1iiSaireZr4'da.teApril.17562,:is:tieCdemiasdranteocf4pS44:•
3. That use of water for the 15,242 acres of Indian outbid -

• lsnd,t

.dc;cri4cd
as
.

grpup (5) An said

Stuly Committee Repsr&
.
A;r11 1C2, =-..7 to ieferrel at this tic I:pan the condition that Said

the ultimate

lands be included in

;bate of the Central UtolOrTgeote-

as hereinafter prcvided.
4. That defer:lent of the developoent of said gram

151-Inadc

canditicatad

for irri ration p=1...czes is gzanted by said Ute Indian Tribe

upon tie tall and complete recoznition of the water richts of said
tribe, 'with a priority date of 1861 in croulas (1), (2), (3),

(5) as

describcd.in the book of elaica filed with

State of

•

Utah, by the Ute Indian Tribe,
5.

(4) end

tba.Stala

without resort

to

Utica

It is Farther understood and =Greed that nnid

dee..

•

iefor

,u17

shall ncithercceiptitutean abandonment*
as conscnt tkily_tortherdef.ersiess, of theiligOOL
for lbe 15,242 amps referred to in paragraph 3 above.;

phase of the tentrallhedxgamjact is not cozpleted suffi
supply said Indian waster rijbts by the 1st day of January,
equitable adjustment

yin beast

in accordance with sail

perfected water rights of the rase to permit the iczediate

Wien

of the water so reserved. It is agreed.that'the first day of
2005, :hall be =atually considered as the =exit= date of defame=
i

and . that all phases.of the Central Utah project. will in

gorAttlithlis

diligently pursuei to satisfy ell Indian water rights at he eartient
• •

date . • Under to eirenstrinces 'shall the tixhig of such

.

e

Ssiatii

deferzent date 1,c. construed as an agreenantor license to Interpose the
satisfaction 9ryinferi3r.ntur,r4:54z.5

deferrei

deleytrctherkehi,Sfee04404

e=tept where the orderly developme-t andatm-

struction of the Central Utah project directly requires such defereent
•
cf said Indian ri;hts to be supplied fro= the ultimate phase of said
Central Utah project.
6. No Indian water rishts, referred tc herein, shall restrict

the owner thereof to agricultural uses but such rights ray be used
purposes other than agricultural, including but not limited to

far

inta3taska;

cunicipal and recreational uses.
7. That the use of water frost the Duchesne River and. 1*
tributaries in the Bonneville unit area, unless otherwise Agreed in
writing, shall be subject (1) to a river beadgate diversion allowance

•

,

-

of 4 acre-feet per acre annually and (2) Haidalite'
in accordance with on ideal demand curve for irrigating
except

for*

purposes destribed - in par:Act-mph 6"h‘

B. Minas .1)90$9,51.11teflon

from the Duchesme $1

'41:00.1"474V
the tn.:9511:D 1,1=nd and Carey School e isnals be roved upstream by
Dintah Indian Irritation Project to the point-of diversion of the
Duchesne Feeder Canal.
9.

That facilities tdrUltrofelded under the Colorado 101100 Lj-

Storage Act to mitigate for losses to fish, wildlife and recreation %won
the lands of the Ute Indian Tribe of the Uintah and Ouray Reservation
cr of its neabers cauzed by the construction end/O.; Operation

or the

Central UtaS praject.. !This provisionshall eat be construed es any

lir4tat 4 on uTon

or use of any benefits as ray beans.

availal-l e under enhsn:ezent Tr:visions of said act.
, - .
c.
th^ Dittah thit:cfkhe.ultimXce!..
10. Tha't
of the Central Utah inroject to Tiovide storage of the runoff Waters of
the Uintah River nnd its trilutnries, be progranned for early adthorisation and construction.
11. That Battle Follow Reservoir be investigated at an early
date with a view of including the same as a storage facility of the
Uint:hUnit.
12. That the exchanze of Duchesne River vater under the
existing Duchcsrfe Feeder Canal and Vadviev . Reservoir for Lakcfer% River
slater in order to free Lake:ark River voter for use upstream an lands .
in the

Viton Lake ?reject shall not impair the 1351.priority of the

Utc Indian ;Vibe or ltS embers either in flow Ls .

,

- -

such exchange rhall*oChg c lionatrued as on exchangpot

-13. Nothing herein contained shall he construed ma
the construction and US* Of facilities by the Ute Indian
Ulntah Indian Irrigation

Project,

Star,

or the United States for storagn

and use of water upon all Uintabtndisn Irrigation Project lands SW
supplied from facilities constructed under the Central Utah troject.
14. This cceez.e
. nt is subject to the approval of the
Secretary of the Interior or his duly authorized representative.
UNITED SV.TF.S

OF
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/s/
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r.
Acting Conraissioner
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United States Department of the Interior
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

AGREEMENT IN PRINCIPLE FOR REVISED AK-CHIN
WATER SETTLEMENT
The Department of the Interior and Ak-Chin Indian Community
have agreed to revisions of the Act of July 28, 1978,

(r.L. 95-326), the Ak-Chin Water Rights Settlement Act, that

will: (i)

maintain the integrity of the Act; (ii) serve

to sta p ilize the Community's farm operations; (iii) insure a
permanent and high priority source of water to the Community;
and (iv) reinforce the viability of the use of negotiations as

a vehicle for resolving conflicting water claims between Indians
anc non-Indians.
This agreement forms the basis for further discussions
with the Arizona Congressional delegation, the State of Arizona,

the Central Arizona Water Conservation District and other
affected entities. The objective of this agreement iS to
secure legislation which will ratify a revised settlement and
provide authorization for appropriations to implement the
settlement. The major provisions of the agreement are as
follows:
Interim Water
The Department will provide $15 million to satisfy
the Community's interim water needs and provide supplemental
water beginning in 1988. The Department will seek to provide
this funding on a schedule designed to satify the Community's
needs and requirements. Payment of this sum will be in lieu

-2of the obligation of the United States to develop a well field
on federal lards nearby the Ak-Chin Reservation to meet the
emergency water needs of the Community. The Community will
determine the most cost-effective means of fulfilling those
needs ard will have the exclusive determination and retponsibilit:y for the use and disposition of that money. The Department

will

make available the services of the Bureau of Indian

Affairs, the Geological Survey and the Bureau of Reclamation
to assist the Community.
Interim Damages
The De-gartment's full obligation for the interim water
supilly from 19E14 through 1987 will be met once it has provided
funding of $15 million, a $3.4 million economic development
grant, and S25.3 million in grants for agricultural development
ant flood protection.
Permanent Water
Initial oeliveries of the permanent water supply through
CAP facilities will be made no later than 1988 and such
oelivery shall constitute performance by the Department under
the revised agreement. Damages shall be based in that year
on the replacement cost of water not delivered up to a limit
of 35,000 acre-feet. To the extent that the United States makes
available for delivery all or any portion of that water for
beneficial use by the Community, damages shall be based on

-3the difference between 35,000 acre-feet and the actual amount
of water made available for delivery to the Community. The
Department will pay all OMiR costs for the permanent water
supply. This water supply will be comprised of Ak-Chin's CAP
allocation and supplemental Colorado River water which is
senior in priority to CAP. The Department will provide the
following quantities of water annually or pay damages for
failure to deliver the water:
a) Dry years--72,000 acre-feet
The Department will provide a minimum of 72,000 acre-feet
of water annually to Ak-Chin in the years in which
the shared priorities in the CAP allocations are invoked.
b) Normal and wet years--75,000 acre-feet
The Department will provide 75,000 acre-feet of water
to Ak-Chin in all years in which shared priority is not
invoked.
Upon request by the Community, the Department will
deliver up to 85,000 acre-feet in those years in which
sufficient water and canal capacity are available to
the Secretary to deliver this water.
Santa Rosa Canal
The Department will ensure that the water is delivered to
the Community at flow rates that will meet the peak water
requirements on the Reservation not to exceed 300 cfs.
Permanent Water Supply Damages
The Department will be liable for damages when deliveries
of permanent water are less than the amount specified in this

-4agreement. Principles of force majeure will apply to this
agreement. For the minimum supply, damages will be equal to
replacement cost of water not delivered. In years in which
the Community requests additional water, and water and CAP
aqueduct capacity are available to the Secretary, damages for
failure to deliver the additional water will be equal to the
CAP non-Indian agriculture delivery rate plus 20%.
Economic Development Grant
The Department will provide an economic development grant
of $3.4 million to the Ak-Chin Community and $25.3 million in
agricultural development and flood protection grants.
Status of 1978 Act
The Department and the Community agree that the Act of
July 28, 1978 (P.L. 95-328) and the contract of May 20, 1980,
will remain in full force and effect except as provided in
the paragraphs on Interim Water and Permanent Water until the
provisions of this agreement in principle have been enacted
into law and the permanent water supply has been acquired,
delivery facilities have been completed, and initial deliveries
have been made of the permament water supply to the reservation.
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The AK-Chin Indian Community and the Department of the
Interior hereby agree

principle to this revised proposal

and will proceed to pursue its adoption with the appropriate
entities.

AK-CHIN INDIAN COMMUNITY

TH

ARTMENT OF THE INTERIOR

By
.a M. Kaktr
Chairman
Ak-Chin Indian Community
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LeRoy
arc
Vice Chairman
Ak-Chin Indian Community

Francis J Antorf, BY.
Council Member
Ak-Chin Indian Community
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Vera M. Santos
Council Member
Ak-Chin Indian Community
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Jam -s G. Watt
Se etary of the Interior

